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RECOVMENDED ORDER

Pursuant to notice, a formal hearing was held in this case
by video tel econference on July 11, 2003, with connecting sites
in Fort Lauderdal e and Tal | ahassee, Florida, before Errol H
Powel I, a designated Adm nistrative Law Judge of the Division of
Admi ni strative Hearings.
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STATEMENT OF THE | SSUE

The issue for determ nation is whet her Respondent
di scrim nated agai nst Petitioner on the basis of national origin
in violation of the Florida Cvil R ghts Act of 1992, as
amended.

PRELI M NARY STATEMENT

Lindaura Ellis filed a Charge of Discrimnation with the
Fl ori da Comm ssion on Human Rel ati ons (FCHR) against Vill age
Met hodi st Day School (Day School) alleging that the Day School
di scri m nat ed agai nst her on the basis of her national origin
(H spanic). On August 7, 2002, the FCHR issued a determ nation
of no cause and a notice of determ nation of no cause. On
Septenber 3, 2002, Ms. Ellis filed a Petition for Relief froman
unl awf ul enpl oynment practice with the FCHR agai nst the Day
School. On Septenber 10, 2002, the FCHR referred this matter to
the Division of Administrative Hearings.

The hearing was originally schedul ed for Decenber 13, 2002.
At the tinme the hearing was set, neither party was represented
by counsel. Subsequent to setting the hearing, the Day School
obt ai ned counsel. Certain difficulties developed with
Ms. Ellis, and the hearing was continued. After the
conti nuance, Ms. Ellis was represented by a qualified

representative, Shal om David Ebbo.



The hearing was re-scheduled for May 1, 2003. Prior to the
schedul ed hearing, Ms. Ellis obtained counsel, who requested a
conti nuance of the hearing, which was granted.

At hearing, Ms. Ellis testified in her own behalf,
presented the testinony of one witness, and entered 25 exhibits
(Petitioner's Exhibits nunmbered 1-13, 15-22, 24, 26, 27, and 32)
into evidence.! The Day School presented the testinony of one
wi tness and entered 12 exhibits (Respondent's Exhibits nunbered
1-11, and 13), which included deposition testinony, into
evi dence.

A transcript of the hearing was ordered. At the request of
the parties, the tinme for filing post-hearing subm ssions was
set for nore than ten days following the filing of the
transcript. The Transcript, consisting of one volune, was filed
on August 5, 2003. An extension of tinme was granted for the
filing of the post-hearing subm ssions. The parties tinely
filed post-hearing subm ssions, which were considered in the
preparati on of this Recomended Order.

FI NDI NGS OF FACT

1. M. Ellis was born in Peru. She is Hispanic. No
di spute exists that she is a nenber of the protected class as it

relates to discrimnation.



2. No dispute exists that, at all tinmes material hereto,
t he Day School was an enployer as defined by the Florida G vil
Ri ghts Act of 1992, as anended.

3. No dispute exists that Ms. Ellis has day care and pre-
school experience. She was a teacher in pre-school and day care
in Peru and in the United States after noving to the United
States with her husband in 1988. M. Ellis was al so a previous
owner of a day care in the United States.

4. In 1998, Ms. Ellis noved to Florida wth her husband.
She found enploynent as a day care teacher. In working as a day
care teacher, Ms. Ellis also assisted wwth cleaning the roomin
whi ch the children were | ocat ed.

5. On January 10, 2000, Ms. Ellis requested a teacher's
assistant or teacher's aide position at the Day School. She did
not know of any openings at the Day School. The Day School had
not advertised any vacant positions. M. Ellis net with
Ms. Louise Brand, the director of the Day School .?

6. The Day School was associated with a church and had a
di verse student popul ation. The student popul ation incl uded
children fromdifferent H spanic countries, Haiti, and the
Bahanmas. The di verse student popul ation also included children
fromdifferent socio-econom ¢ backgrounds. Additionally, the

t eachers and teacher's aides, as well, were diverse.?



7. At the neeting on January 10, 2000, Ms. Brand inquired
as to Ms. Ellis" birthplace, and Ms. Ellis infornmed her that it
was Peru. Ms. Ellis presented to Ms. Brand several
certificates, which indicated, anong other things, that
Ms. Ellis had conpl eted courses and training regarding the care
of children. M. Ellis also presented docunents show ng that
she had experience in day care centers assisting teachers.

Ms. Brand requested a high school diploma fromM. Ellis. The
Day School requires a high school diploma to be hired as a
teacher's aide or teacher's assistant, but Ms. Ellis was not
informed by Ms. Brand that the Day School was requiring a

di pl ona for the position of a teacher's aide or teacher's
assistant. M. Ellis had a high school diplom from Peru but
did not provide proof of having it to Ms. Brand because

Ms. Ellis did not have the diploma with her, since none of the
ot her day care centers at which she worked had requested the
di pl oma.

8. A teacher's assistant, teacher's aide, and assi stant
teacher are one in the sanme. These terns and positions were
used i nterchangeably in testinony. Teacher's assistant and
teacher's aide are used interchangeably in this Recomended
O der.

9. M. Brand was aware that Ms. Ellis was Hi spanic.



10. At hearing, it was evident that Ms. Ellis speaks with
an accent which is Hispanic. Additionally, an interpreter was
used when Ms. Ellis testified to nake it easier for her
(Ms. EIlis) to respond to the questions asked.

11. Ms. Ellis speaks basic English

12. The Day School requires a teacher's aide to be able to
"speak, read and wite English.” M. Brand did not inform
Ms. Ellis that speaking English was a requirenent to be a
teacher's aide at the Day School. M. Ellis was not aware that
speaki ng English was a requirenent.

13. Ms. Brand instructed Ms. Ellis to return the next day
for work. Wien Ms. Ellis left the Day School, she was expecting
to be hired as a teacher's assistant.

14. Ms. Ellis returned to the Day School the next day,
dressed to teach, and brought a conpleted enpl oynent application
with her. To Ms. Ellis" surprise and dismay, M. Brand inforned
her that no position for a teacher's assistant was avail abl e;
that only a cl eaning position was available; and that Ms. Ellis
could take the position of a cl eaning/ housekeepi ng person until
a teacher's assistant position becane available. M. Ellis
agreed to take the cleani ng/ housekeeping position.* M. Brand
was Ms. Ellis' supervisor.

15. The Day School requires a housekeeping person to be

able to "speak, read and wite English.”



16. As the cleaning/ housekeepi ng person at the Day School,
Ms. Ellis had several responsibilities. Her responsibilities
i ncl uded noppi ng; vacuum ng; cleaning out refrigerators;
cl eaning curtains; assisting the cook; cleaning the area where
the children ate; taking out the garbage, which wei ghed
approximately 60 to 70 pounds; noving and pl aci ng donated canned
goods; and taking out bags of mulch. M. Ellis" duties spanned
two buil di ngs.

17. Ms. Ellis conplained to no avail to Ms. Brand
regarding all of the duties given her. M. Ellis considered the
work to be too nmuch and sonme of the work to be too heavy.

18. In February 2000, while at work, Ms. Ellis slipped on
the floor at the Day School and ammonia was spilled over her
body. She was on her way to conplain to Ms. Brand about the
i nordi nate anount of work that she was doing. M. Ellis had
headaches for two weeks after the accident. No evidence was
presented that Ms. Ellis reported the accident to Ms. Brand.

19. After slipping on the floor, Ms. Ellis inquired of
Ms. Brand as to when she was going to be hired as a teacher's
assistant. M. Brand ignored her question and told her to
return to work.

20. In February 2000, Ms. Ellis attenpted to give
Ms. Brand a copy of her diplonma. M. Brand infornmed her that

she (Ms. Brand) did not need a copy.



21. Subsequent to the inquiry about a teacher's assistant
position, Ms. Ellis observed individuals, who were white and who
had not conpl eted high school, being hired as, believed by
Ms. Ellis, teacher's assistants. M. Ellis questioned Ms. Brand
regarding hiring her as a teacher's assistant. M. Brand
ignored her and told Ms. Ellis to return to work.

22. No dispute exists that, in the sunmer of 2000, high
school students, who were non-H spanic, were hired as part-tine
teacher's aides. Also, sonme worked nore hours than part-tine.

23. M. Ellis continued to inquire of Ms. Brand about
being hired as a teacher's assistant. M. Brand told Ms. Ellis
t hat "Spani sh are only good for cleaning” and to return to work.
Ms. Ellis continued to work as the cl eaning/ housekeepi ng person.

24. On Friday, August 4, 2000, around noon, Ms. Ellis
injured her back while attenpting to throw garbage into the
dunpster. She had taken garbage, wei ghing approxi mately 60 or
70 pounds, to the dunpster. M. Ellis attenpted several tines
to lift and throw the garbage into the dunpster but could not.
On her last attenpt, she heard sonething click in her back and
remai ned at the dunpster, without trying to nove. After an
el apse of sone tinme, Ms. Ellis went to Ms. Brand's office,
hol di ng her | ower back, and explained to Ms. Brand what
happened. M. Brand told Ms. Ellis to return to work.

Ms. Ellis then requested to go to the hospital, but Ms. Brand



deni ed the request, informng Ms. Ellis that she could go
wherever she wanted after 5:30 p.m, which was the end of
Ms. Ellis' workday. M. Ellis remained on the job until
5:30 p.m

25. After 5:30 p.m, M. Ellis saw a physician, Seth H
Portnoy, D.QO., who determ ned that she had injured her back, a
| umbar strain. Dr. Portnoy wote a prescription of
restrictions, which indicated that Ms. Ellis should not perform
any bending, lifting, pushing, or pulling for 10 to 14 days and
t hat she needed rest.

26. On the foll ow ng Monday, August 7, 2000, Ms. Ellis
gave the prescription to Ms. Brand, who threw it on the floor
and told Ms. Ellis to go to work. M. Ellis went to work even
t hough she was in pain and taking prescribed nedication for
pai n.

27. For the next two weeks, Ms. Ellis continued to cone to
wor k al t hough she perforned very light and little, if any, work.
During the entire tine, she was in pain and taking prescribed
medi cation for her back. M. Ellis continued to request tine
off for her injury fromM. Brand, but Ms. Brand refused to pay
Ms. Ellis while she was off, thereby not working, so Ms. Ellis
continued to come to work.

28. On August 17, 2000, while at the Day School, Ms. Ellis

was having severe pain and sat down, not proceeding to a



building to which Ms. Brand had directed her to go. Wen
Ms. Ellis failed to report to the building, Ms. Brand directed
soneone to send Ms. Ellis to her (Ms. Brand' s) office.

29. Before getting to Ms. Brand's office, Ms. Ellis and
Ms. Brand net one another at the kitchen. M. Brand had a |i st
of duties that Ms. Ellis was expected to performin order to
continue to work at the Day School, including taking out
garbage. Also, at that time, Ms. Brand wanted Ms. Ellis to take
out a heavy bag of garbage; however, Ms. Ellis refused to take
out the garbage.

30. Ms. Brand told Ms. Ellis to follow her to her
(Ms. Brand's) office. At the office, Ms. Ellis and Ms. Brand
got into a shouting match. M. Brand made abusive remarks to
Ms. Ellis and poked Ms. Ellis with her finger. M. Ellis tried
to leave Ms. Brand' s office, but Ms. Brand prevented her from
| eaving. A small and short scuffle ensued, with Ms. Brand
grabbing Ms. Ellis" shirt, tearing it, and Ms. Ellis suffered a
brui se on her buttocks fromfalling on Ms. Brand's desk.
Ms. Ellis was shortly thereafter able to |leave Ms. Brand's
office, and left shouting "She [Ms. Brand] fired ne. She fired
me!"

31. Wen Ms. Ellis left Ms. Brand's office, she
(Ms. EIlis) believed that Ms. Brand had fired her. M. Ellis

did not return to the Day School to work.
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32. No dispute exists that between January 2000 and
Decenber 2000, the Day School enployed full-tinme and part-tine
teachers and teacher's aides, sone of whom were Hi spani cs.

33. One such Hispanic teacher's aide was Maria Guerrero
who is fromthe country of Colonbia. M. CGuerrero was hired by
Ms. Brand at the Day School around February or March 2000, to
work in the afternoons as a teacher's aide and anywhere she was
needed. Ms. CQuerrero has a high school diploma.

34. Not only was Ms. CGuerrero a teacher's aide, but she
al so had the duties of helping in the kitchen, sweeping floors,
taking children on the outside and not renaining inside at any
time, and taking out the garbage. As to the garbage,

Ms. Cuerrero dragged the garbage bags because they were too
heavy to lift. At tines, sone of the non-Hispanic teachers and
teacher's aides assisted in doing these sane additional duties

to "help out,” but none were required to do so as often as

Ms. Querrero. Ms. Querrero considered such treatnment of

Hi spanics by Ms. Brand to be different than the treatnent of
non- Hi spanics by Ms. Brand. M. Querrero resigned from her
position in June 2000 because she could no | onger handle the
many duties inposed upon her by Ms. Brand; because she felt that

she was being treated unfairly by Ms. Brand; and because

constantly being in the outside heat was too nuch for her.
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35. In addition to being a teacher's aide, Ms. Cuerrero

was a "floater.” The duties of a floater are generally the sane
as were Ms. Querrero's additional duties, i.e., filling in where
needed.

36. M. CQuerrero was present when Ms. Brand nade the
remark to Ms. Ellis regarding Spanish people. M. Querrero
heard Ms. Brand state that "Spanish is good for cleaning."” The

undersigned finds no difference in this statenent and the

statenent indicated by Ms. Ellis, i.e., "Spanish are only good
for cleaning.” Ms. Guerrero's testinony is found to be
credi bl e.

37. At the tinme Ms. Ellis was in Ms. Brand's office on
August 17, 2000, Dorothy Scow onski's, who is the present
director of the Day School, worked in the admnistrative office
and was referred to as the "front desk" person.
Ms. Scowronski's desk was approximately five feet from
Ms. Brand's office. Only a wall and a door separated
Ms. Scowonski from M. Brand's office. M. Brand had two doors
in her office which were usually open but were closed at this
time. Although Ms. Scow onski was unable to hear what was bei ng
sai d between Ms. Ellis and Ms. Brand, she knew that the two of
t hem wer e shouti ng.

38. M. Scowronski agrees that Ms. Ellis left Ms. Brand' s

of fice shouting that she was fired but also recalls Ms. Brand

12



wal ki ng behind Ms. Ellis and telling Ms. Ellis that she was not
fired. The undersigned does not find the testinony credible
that Ms. Brand told Ms. Ellis that she was not fired.

39. Ms. Brand termnated Ms. Ellis fromenpl oynent with
t he Day School .

40. No evidence was presented that Ms. Brand sent or
Ms. Ellis received witten conmunication that Ms. Ellis was
term nated from enpl oynent.

41. Since August 17, 2000, when she was term nated,
Ms. Ellis has not worked and has not been able to work, which
i ncl udes seeki ng enpl oynent, because of her back injury. She
has herniated discs, is totally disabled,® and is in constant
pai n. She cannot sleep. She has no insurance. M. Ellis has a
pendi ng workers' conpensation claimbased on the injury to her
back at the Day School

42. Ms. Ellis pays $80.00 a nonth for prescribed
medi cation for depression. No evidence was presented as to a
psychol ogi cal or psychiatric report regarding her depression.
The evidence is insufficient to draw an inference that the
depression is a result of her experience at and term nation from
t he Day School

43. M. Ellis'" position as the cleaning/housekeeping
person paid $7.25 per hour. She worked eight hours a day, five

days a week.
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44. The evidence does not show that an all egation of
hostil e work environment was set forth in Ms. Ellis" conplaint
of discrimnation or Petition for Relief. Further, the evidence
does not show that the FCHR i nvestigated an all egation of
hostil e work environnent.

45. Ms. EIlis was represented by counsel in this matter

CONCLUSI ONS OF LAW

46. The Division of Adm nistrative Hearings has
jurisdiction over the subject matter of this proceeding and the
parties thereto, pursuant to Sections 760.11, 120.569, and
120.57(1), Florida Statutes (2003).

47. Section 760.10, Florida Statutes (2000), provides in
pertinent part:

(1) It is an unlawful enploynment practice
for an enpl oyer:

(a) To discharge or to fail or refuse to
hire any individual, or otherw se to

di scrim nate against any individual with
respect to conpensation, terns, conditions,
or privileges of enploynent, because of such
i ndividual's race, color, religion, sex,
national origin, age, handicap, or marita

st at us.

(b) To limt, segregate, or classify

enpl oyees or applicants for enploynent in
any way which woul d deprive or tend to
deprive any individual of enploynent
opportunities, or adversely affect any

i ndividual's status as an enpl oyee, because
of such individual's race, color, religion
sex, national origin, age, handicap, or
marital status.

14



48. Ms. Ellis' charge of discrimnationis not limted to
her term nation but also includes disparate treatnent as to her
not being hired as a teacher's aide at the Day School.

49. The instant case does not involve a case of direct
evi dence of discrimnation. A three-step burden and order of
presentati on of proof have been established for such unl awf ul

enpl oynent practices. MDonnell Douglas Corporation v. G een,

411 U.S. 792, 93 S. (. 1817, 36 L. Ed. 2d 688 (1973); Aranburu

v. The Boei ng Conpany, 112 F.3d 1398, 1403 (10th Gr. 1999).

The initial burden is upon Ms. Ellis to establish a prim facie

case of discrimnation. MDonnell Douglas, at 802; Aranmburu, at

1403. Once she establishes a prinma facie case, a presunption of

unlawful discrimnation is created. MDonnell Douglas, at 802;

Aranburu, at 1403. The burden shifts then to the Day School to
articulate sone | egitimate, nondi scrimnatory reason for its

action. MDonnell Douglas, at 802; Aranburu, at 1403. |If the

Day School carries this burden, Ms. Ellis nust then prove by a
preponderance of the evidence that the reason offered by the Day
School is not its true reason, but only a pretext for

discrimnation. MDonnell Douglas, at 804; Aranmburu, at 1403.

50. However, at all tinmes, the ultimte burden of
persuasi on that the Day School intentionally discrimnated

against Ms. Ellis remains with her.
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Texas Departnment of Community Affairs v. Burdine, 450 U S. 248,

101 S. C&. 1089, 67 L. Ed. 2d 207 (1981).

51. Ms. Ellis establishes a prinma facie case of

di scrimnation by showing: (1) that she belongs to a protected
group; (2) that she was subjected to an adverse enpl oynent
action; (3) that her enployer treated simlarly situated

enpl oyees outside the protected group differently or nore
favorably; and (4) that she was qualified to do the job.

McDonnel | Dougl as, supra; Holifield v. Reno, 115 F. 3d 1555, 1562

(11th CGr. 1997); Aranburu, supra.

52. Applying the prima facie standards, no dispute exists

that Ms. Ellis satisfies the first el enent.
53. Ms. Ellis satisfies the second elenent in that the
evi dence shows that Ms. Ellis was not hired in the position as a
teacher's aide and was term nated from her position as a
cl eani ng/ housekeepi ng person.
54. As to the third elenent, Ms. Ellis nust show that she

and the ot her enployees (the conparator enployees) are

"simlarly situated in all relevant respects.” Holifield
supra, at 1562. In nmaking such a determ nation, consideration

nmust be given to "whether the enployees are involved in or
accused of the sane or simlar conduct and are disciplined in

different ways." |bid.

16



55. The conparator enpl oyees "nust be simlarly situated

in all material respects, not in all respects.” MGQuinness v.

Lincoln Hall, 263 F.3d 49,53 (2d Cr. 2001); Shumway v. United

Parcel Service, Inc., 118 F.3d 60, 64 (2d CGr. 1997). "In other

words, . . . those enployees nust have a situation sufficiently
simlar to plaintiff's to support at least a mninmal inference
that the difference of treatnent nay be attributable to

discrimnation.” MQuinness, supra, at 54. Simlarly situated

"only requires simlar msconduct fromthe simlarly situated

conparator.” Anderson v. WBMG 42, 253 F.3d 561, 565 (11th GCir.

2001) .

56. Ms. Ellis satisfied the third elenent as to the
teacher's aide position. She established that applicants who
wer e non- H spani ¢ and who did not have a high school diploma
were hired as teacher's aides.

57. However, Ms. Ellis failed to satisfy the third el ement
as to her termnation. The evidence was insufficient to
establish that other simlarly situated enpl oyees outside of her
protected group were treated differently or nore favorably by
Ms. Brand. Consequently, Ms. Ellis failed to satisfy the prinma
facie requirenment for her term nation.

58. Ms. Ellis satisfied the fourth elenment, as to the
teacher's aide position, by establishing that she was qualified

for the position. Applicants who did not have a high school
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di pl oma were hired in the position. M. Brand did not have a
hi gh school diploma from M. Ellis, although it was nade
available by Ms. Ellis.

59. The requirenment of speaking English for the teacher's
ai de position nust also be addressed. This sane requirenent
applied to the cl eani ng/ housekeepi ng position. The Day School
asserts that Ms. Ellis qualified for the cleani ng/ housekeepi ng
position but failed to qualify for the teacher's aide position
based on this same requirenent. The Day School's assertion is
not persuasive.

60. Once Ms. Ellis establishes a prima facie case, a

presunption of unlawful discrimnation is created.

61. Regarding the second-step burden of proof, the Day
School failed to denonstrate a legitinmate, nondi scrimnatory
reason for its enploynment action. As to not hiring Ms. Ellis as
a teacher's aide, none of the high school students hired as
teacher's aides had a high school diplonma.

62. Further, regarding the second-step burden of proof,
the Day School further argues that Ms. Brand was under no
obligation to hire Ms. Ellis because Ms. Ellis" devel oped a poor
attitude after her injury on August 4, 2000, due to Ms. Ellis
conpl ai ni ng about her work. The poor attitude that the Day
School points out occurred in August 2000, but the evidence

establishes that high school students were hired as teacher's
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ai des before August 2000. The Day School's argunment is not
per suasi ve.
63. As to Ms. Ellis' termnation, as indicated previously,

she failed to satisfy the prinma facie case requirenent.

Assum ng that she had satisfied the prim facie requirenent, the

Day School showed that Ms. Ellis had not followed a directive by
her supervisor, Ms. Brand, to continue with her work, which was
light duty. As aresult, Ms. Ellis had not conplied with a
direct order from her supervisor, which was a legitimte reason
for term nating her

64. M. Ellis nust now denonstrate by a preponderance of
t he evidence that the reason offered by the Day School for not
hiring her as a teacher's aide is not its true reason, but only

a pretext for discrimnation. MDonnell Douglas, at 804;

Aranburu, at 14083.

65. M. Ellis nmet her burden. The Day School asserts that
it did not hire Ms. Ellis as a teacher's ai de because she did
not have a high school diplom and could not speak English. The
evi dence shows that Ms. Ellis attenpted to provide Ms. Brand
with her diploma, but Ms. Brand told her that the di pl oma was
not needed. The evidence further shows that non-Hi spanic high
school students were hired as teacher's aides and, w thout
guestion, they did not have a high school diplonma. Furthernore,

the evidence shows that being able to speak English was a
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requi renent to be a teacher's aide and a cl eani ng/ housekeepi ng
person; however, Ms. Ellis was denied being a teacher's aide.

| f she nmet the requirenent for one position, she should have net
the sane requirenment for the other position. Mreover, the
comment by Ms. Brand that "Spanish are only good for cleaning”
supports the conclusion that the reason offered by the Day
School for not hiring Ms. Ellis as a teacher's aide was a
pretext for discrimnation.

66. Consequently, the Day School discrimnated against
Ms. Ellis on the basis of her national origin.

67. Section 760.11(6), Florida Statutes (2000), provides
in pertinent part:

If the adm nistrative | aw judge, after
t he hearing, finds that a violation of the
Florida Cvil R ghts Act of 1992 has
occurred, the admnistrative | aw judge shal
i ssue an appropriate recomended order in
accordance with chapter 120 prohibiting the
practice and providing affirmative relief
fromthe effects of the practice, including
back pay.

68. As an affirmative relief, Ms. Ellis should receive the
rate of pay of a teacher's aide for the established tinme period
that the Day School had non-H spanic students working as
teacher's aides. As a result, Ms. Ellis' salary, when she was
t he cl eani ng/ housekeepi ng person, should be adjusted as such,

commencing at the tinme that the non-H spanic teacher's aides

were hired until the tinme that her injury prevented her from
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wor ki ng, whi ch was August 17, 2000. At hearing, no evidence was
presented to establish the rate of pay for a teacher's aide with
Ms. Ellis' experience; therefore, such evidence would have to be
presented at a subsequent hearing if the FCHR adopts this
Recomended Order.

69. Since Ms. Ellis was unable to work and did not seek
further enploynent because of her back injury and since she has
a pendi ng workers' conpensation claim back pay woul d not be
appropriate. Further, Ms. Ellis has not presented any argunent
or case |law indicating that she should receive back pay.

70. Because Ms. Ellis obtained the services of an attorney
to represent her in this matter, attorney's fees should be
awar ded. Evidence, regarding attorney's fees, would have to be
presented at a subsequent hearing if the FCHR adopts this
Recomended Order

RECOMVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is

RECOMMENDED t hat the Florida Comm ssion on Human Rel ati ons
enter a final order:

1. Finding that the Village Methodist Day School (Day
School ) discrimnated against Lindaura Ellis on the basis of her
national origin and ordering the Day School to cease such

di scri m nati on.
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2. Ordering conpensation to Ms. Ellis reflected in an
adjustnment in her rate of pay consistent with this Recormended
O der.

3. Odering the paynent of attorney's fees.

DONE AND ENTERED this 1st day of Decenber, 2003, in

Tal | ahassee, Leon County, Florida.

sl K Yol

ERROL H. POWELL

Adm ni strative Law Judge

Di vi sion of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

wwwv. doah. state. fl. us

Filed wwth the Cerk of the
Di vi sion of Adm nistrative Hearings
this 1st day of Decenber, 2003.

ENDNOTES

" Because the hearing was by video tel econference, the parties

forwarded their exhibits to this Adm nistrative Law Judge.

Ms. Ellis'" counsel failed to tinmely forward her exhibits and had
to be rem nded to do so. On Novenber 20, 2003, Ms. ElIlis'
counsel forwarded her exhibits by next day service. The
tracking information for the courier conpany indicates that the
exhibits were received by the Division of Adm nistrative

Heari ngs (DOAH) on Novenber 21, 2003; however, the Cerk's

of fice of DOAH does not show that the exhibits were filed and
cannot | ocate the exhibits. As a result, Ms. Ellis' counsel was
requested to forward a copy of the exhibits to DOAH, which was
received and filed on Decenber 1, 2003. All of the exhibits,
except for Petitioner's Exhibit 27, which was the shirt worn by
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Ms. Ellis on August 17, 2000, were received. Petitioner's
Exhibit 27 is not a material piece of evidence which affects the
outcome of the instant nmatter. The outcone of the instant
matter would be the sane even if Petitioner's Exhibit 27 did not
exi st. Consequently, not having Petitioner's Exhibit 27 does
not affect the determnation of the instant natter.

2/ The Day School presented the testinmony of Ms. Brand by video
deposition and through a transcript of the deposition. At the
time of the video deposition, Ms. Ellis was represented by the
qual i fied representati ve.

3 The sanme situation existed at the time of hearing.

Y Ms. Ellis introduced into evidence a statenent indicating that
t he cl eani ng/ housekeepi ng position was a tenporary position

5 After the hearing, Ms. Ellis' former qualified representative
filed a docunment regarding her disability. The docunent is not
considered in this Reconrended Order.

COPI ES FURNI SHED

Stewart Lee Karlin, Esquire

Stewart Lee Karlin, P.A

The Advocate Buil di ng, Second Fl oor
315 Sout heast Seventh Street

Fort Lauderdale, Florida 33301

Mark A. Hanl ey, Esquire

d enn, Rasnussen, Fogarty & Hooker, P.A
100 South Ashley Drive

Suite 1300

Tanpa, Florida 33601-3333

Deni se Crawford, Agency Cerk

Fl ori da Comm ssion on Hunman Rel ati ons
2009 Apal achee Par kway, Suite 100

Tal | ahassee, Florida 32301

Cecil Howard, Ceneral Counsel

Fl ori da Conm ssion on Hunan Rel ati ons
2009 Apal achee Par kway

Suite 100

Tal | ahassee, Florida 32301
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NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this recormended order. Any exceptions
to this recomended order should be filed with the agency that
will issue the final order in this case.
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